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(216) 445-6414

Decembar 6, 1984

Dear 28, _  _ ____.

This is in response to your lettar of Octcober 2, 1524, to
Margaret 3oatwright in which you ask on what date proverty
shgnld be reappraised in the following zituation:

A died in Novamber, 1382. A pazrcel map sub-
dividing land owned by A into four parcels was
recorded in Dacember, 1983. The dacrse of final
distributicn was recorded in March, 1984,
diatributing one parcel each to A's four heirs.

The value of thea four parcels iz nigher than the value of

the single, unsubdivided parcel. Therefore, you ask if it

iz prover to consider tha split as of the date of death.

You also ask if it woulid make any difference if the teatator
had specified in the will what portion of tha parcel each heir
was to recesive, or if ths parcel had been divided among
craditors rather than among the heirs.

In California, at the death of a testator, title to his realty
vasts instantly in the person to whom it is devisad. (Pasacdena
Inv, Co. v. Weaver, 376 P.2d 175 (1967); Probate Cnde, Sectiom
309,) The date of change in ownership is the dato of death

of the decedent. (Zule 462(n)(3).) Tharefore, the title to
the parcel veasted in A's four heirs on the date of his death
in November, 1382. In Decsmber 1983, aftar title was already
vested in A's heirs, the parcel map subdividing the prorerty
was recorded. Article XIIXI A of the California Constitution
parnita upward valuation of proverty only if there has heen
new construction or a change in ownership. It is our position
that the £filiag of a subdivision map for division of proverty
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iaco separate parcels is not, by itself, aither new construc-
tion or a change in ownership. Thus, the lack of a triggering
avent is gufficiant to Xeap the property from being reappraised.
In addition, this particular case i3 similar to a partition which
is execludad from change in ownership by Revenue and Taxation
Code, section 62(a){l). That section providss that chancga ia
ownership shall not include “[alay transfar between coowners
which results in a change in the method of holding title to

the real property transferred without changing the propor-
+ional intarests of tha coowners . . . such a3 a partition of

a tenancy in common.” In this case, the four heirs each owned
an undivided one-fourth interest in the praoperty at tha dats of
tha testator's daath. Aftesr the parcal was subdivided, each
haeir owned a speclific omse—-fourth parxt of the property in
sevaralty. Assuming the parcels wera of eguivalent value, it
ia cur opinion that section 62(a){l} appliss to exciuda the
subdivision of the parcel from change in ownerxshin,

Tou next ask if it would make any differsnce if the testator
had specified in the will what porticn of the parcel esch heir
wa3 to recaive. In such a case, each heir would inherit that
vorticon of the property which was davised to him as of the date
of the testator’s death {(Rule 462{m}{(3).) The executor would
then have to subdivide the property to distribute it (n
accordance with tha testator's will., The sequeace would be

the same as ocutlined above andé our conclusica would also be
tha samea.

Lastly, you ask if the answer would be different if the parcel
wan divided smong creditors. Title to realty vests in the
parson to whem it iz devised at the dsath of the tastator,
subjsct only to probate administration. (Estats of Reichel,

28 Cal.App.3d 158 (1972}.) ‘The power of tsstamentary disposi-
tion of proparty is subordinated to tha probate court's
authority to appropriats property for payment of the testator’s
dabts, mad to tha extent that the probats court exercises such
pover, davisess take no bereficial interest in property. (In
ra Davis® Estate, 86 Cal.2pp.2d 263 (1948).) The creditors
would receive title ¢o the proparty on the data it was
transferred to ther in payment of tha tastator’s debts,
Therafore, {f the property had been subdivided before its
transfer to creditors, the reappraisal triggerad by this change
in ownarship would include any incrsase in valus.
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If you have any questionz or wish to discuas thiz mattor
further, pleasa contact ne. :

Vary tzuly vours,

Hichels F. HIcks
Tax Counsel

FH:1a

. €e: HMs. HMargaret 5. Boatwright

L]

¥r. Gordon P. Adelman
" Mr. Robert H. Gustafson
HMr. Verme Walton
Legal Section



CHANGE IN OWNERSHIP

2200568 Probate Homestead. Devisees taking real property subject to a |
court-ordered probate homestead granted to the decedent’s spouse for her
lifetime or until her remarriage do not receive the present beneficial use of the
property until such homestead is terminated and hence, there is no change in
ownership until that time. C 11/5/81.



